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REPORT

States Members will recall that the previous Couwti Ministers commissioned
Verita to seek the views of interested parties atiba manner and conduct of a
Committee of Inquiry into Historical Child Abuse Jersey and to propose appropriate
Terms of Reference for such an Inquiry (dated Ndven®011, see Appendix 3 of
P.118/2012). Verita’s recommended Terms of Referendsequently informed the
Terms of Reference outlined in Appendix 1 of Prdpet18/2012: Committee of
Inquiry: Historical Child Abuse lodged au Greffe @th November 2012 by the
Council of Ministers.

On 5th December 2012, the Chief Minister receivéettar from Deputy M. Tadier of
St. Breladegt al proposing a number of amendments to P.118/20h#&hacan be
found in Appendix 2 to this Report. The Chief Mieis subsequently sought advice
and commentary on these proposed amendments froita\\éerita responded in a
letter dated 7th January 2013 which is containefpipendix 3.

Following due consideration of the responses froamite, the Council of Ministers
propose amendments to P.118/2012 so as to largBéctr those outlined in Deputy
Tadier’s letter of 5th December 2012, and theseatiszhed as Appendix 1. To assist
States Members in identifying the changes to tigiral Terms of Reference outlined
in P.118/2012, the amendments now being proposdtidoyouncil of Ministers are
shown with tracked changes and contained in Appehdi

In summary, the Amendments are as follows:
Terms of Reference 1

This is proposed on the basis that the rewordirigrislarification and does not affect
the meaning of the term.

Terms of Reference 2, 3, 4, 7, 8, 9, 12 (as numbetia P.118/2012)

These amendments are proposed as they are in gewjiin the purpose of the
Committee of Inquiry.

Terms of Reference 6 (numbered 7 in the Appendix tthis Report)

No amendments to this term were proposed in thenmsion of the proposed
amendments outlined in the letter dated 5th Dece@d&2. However, following due
consideration, the Council of Ministers proposes tainendment on the basis that it
largely reflects a limb of the Terms of Referenceppsed by Verita in its Report
dated November 2011.

This Amendment anticipates that evidence will bartdefrom those who suffered
abuse or believed that they suffered abuse, amdfalen those who worked in the
relevant services, together with any other relewvdtitesses. The victims of abuse (the
term is used in these comments to cover both twbeehave suffered abuse or believe
that they have suffered abuse) will be able to ¢negr evidence free of consequences
because anything said by them will be privilegelledations or accusations may well
be made against named individuals who have not peasecuted in circumstances
where the prosecution authorities have decidedttiee is insufficient evidence to
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bring a prosecution. Any persons accused in thig widl suffer damage to their
reputation. Therefore, accused persons should haftdl opportunity to challenge
those who accuse them. That opportunity will ordydffective if they are given full
access to information necessary to prepare a defemt are permitted, through legal
advisers, to challenge the evidence against thdns. dould be a lengthy and costly
process given the legal fees that are likely tanoeirred. If the hearing before the
Committee of Inquiry takes place in public and,casnmon fairness demands, any
accused person has the chance to robustly defents#ives, then it may be a highly
confrontational and traumatic experience for aticarned.

A Committee of Inquiry generally sits in public tihas the power, in the interest of
justice or in the public interest, to sit for aflany part of proceedings, in private. The
Council of Ministers does not believe that Standiglers permit, in the Terms of
Reference, that the Committee sit in private in pasticular circumstance. However,
it is essential that the Committee of Inquiry baks the needs of the victims with
both the public interest and the interests of gasti

Mr. Marsden of Verita said in his presentation tat& Members on 26th October
2012, that a Committee of Inquiry should not trydiecharge the duties of a public
prosecution authority. Given that all the allegasioof which the States of Jersey
Police are aware have already been considered éypithsecution authorities for

prosecution purposes, and given the irreparableaganthat may be done to the
reputation and life of a person wrongly accusedyiders would strongly hope that a
Committee of Inquiry would resolve to deal with alllegations of abuse in private and
then determine what should be contained in anyrtapade to States Members as a
result.

There is nothing to stop a person who believesttiegt have been the victim of abuse
in making that allegation in public. They would thigear the consequences, were that
allegation to be falsely made, as they would notehthe protection of privilege.
Ministers believe that the fairest course would fbe individuals to have the
opportunity to talk about their experiences of abumsprivate, but that they should not
be in a position to make any allegation againsiraed individual in public, within the
structure of the Committee of Inquiry, unless tmatmed individual has been
convicted of a criminal offence.

It is for these reasons that the Council of Minsgroposes this particular amendment
to the Terms of Reference.

Terms of Reference 10

This Amendment raises an important matter of ppieci The Proposition from
Senator F. du H. Le Gresley in 2011 that requestedCouncil of Ministers to bring
forward proposals for a Committee of Inquiry (P2A31) did not initially refer to a
review of the prosecution process, but this elemeas added as a result of an
amendment by Deputy Tadier which was adopted bptbeious Assembly.

Whilst Ministers accept the decision of the pregicAssembly, and have proposed
Terms of Reference accordingly, the Council of Miers has no knowledge of the
extent, or basis, of any concerns about the préisecdecisions taken in the historical
child abuse enquiry. There is little doubt that wamber of individuals who made
allegations of abuse which did not result in a pootion were unhappy with that
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decision. Ministers are not, however, aware ofagoe for suggesting that prosecution
decisions were taken other than on a proper basisirmaccordance with accepted
principles.

This is important, as there is a fundamental pplecin a democratic society that
prosecution decisions should be free from politintérference. It seems that it could
only be in the most exceptional circumstances ithedbuld be appropriate to review
prosecution decisions within the context of a Cottesi of Inquiry set up by a

political assembly, where there is clear evideheg something had gone badly wrong
in the prosecution process and Ministers are ashr® such evidence in connection
with these cases.

Although Ministers know of no reason to be concdrrabout the prosecution

decisions, it is accepted that if there were camcémwould be a matter of legitimate

public interest to establish that any prosecutiecigions were taken independently of
any political consideration or pressure and wekeriaon a proper and professional
basis. For that reason, the wording in Terms oeReilce 10 has been suggested.

Some changes have been made from the proposabuaicelating to this Term of
Reference in the letter dated 5th December 2012 Tdrm “consistent” is
problematic in that it should be ask&d/hat is the thing being measured to be
consistent with?”.Things can be consistently good or consistently. Badordingly,
the amendments proposed to this term make it theduithe ambit of the enquiry to be
undertaken by the Committee of Inquiry is as tortature of the process, whether or
not it was a proper process and whether or noetlerany evidence that decisions
taken were subject to political interference.

It should not be the case that a Committee of hygsinould examine the details of
individual prosecution decisions. The reasonsHhur @re as follows —

1. A public examination of a prosecution decisioniimjes the principle of the
independence of the prosecution decision-makingga® and may undermine
that independence going forward.

2. The Committee of Inquiry, comprising a lawyer anky-persons, will not be
best placed to give any proper evaluation of agmoaon decision without
specialist expert guidance by a person who hadsadoeall material available
to the person who took the original prosecutiorisies.

3. A public scrutiny of prosecution decisions will anmd, in effect, to a trial in
public, not only of the decision itself but alsotbé individuals against whom
allegations are made. This would be wrong and unfai

A provision to Term 10 has been added so as torerthiat prosecution decisions,
should they need to be examined at all, shouldooe donfidentially by a specialist in
criminal law who would then report to the Committ#enquiry. The decision of the

specialist would be definitive in terms of thoseid®ns considered by him or her. It
is anticipated that in the event that the Chairmfathe Inquiry feels the need to have
one or more prosecution decisions reviewed in otderstablish precisely what the
process was, or in some other way to dischargetter aspects of Term 10, then it
should be done by the independent expert, who wanadide an anonymised report.
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This would enable the Committee of Inquiry to degfe Term 10 in a satisfactory
manner and to be comforted that, where individgang evidence under Term 6
have raised concerns, those files have been loakbyg the independent expert. This
would create the correct balance between legitireatguiry into the process under
which prosecution decisions have been taken, whilgserving the individual
decisions from enquiry by a political assembly.

For these reasons, the Council of Ministers proplos@amendments to Term 10.
Financial and manpower implications

States Members are reminded to refer to the fimhramad manpower implications
outlined in the Report to P.118/2012.
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APPENDIX 1

Terms of Reference

The Committee of Inquiry (“the Committee”) is askedlo the following —

1.

Establish the type and nature of children’s heraed fostering services in
Jersey in the period under review, that is the-p@stperiod, with a particular
focus on the period after 1960. Consider (in gdrierans) why children were
placed and maintained in these services.

Determine the organisation (including recruitinend supervision of staff),
management, governance and culture of childrenimedsoand any other
establishments caring for children, run by the &tan the period under
review and consider whether these aspects of tketablishments were
adequate.

Examine the political and other oversight ofldta@n’s homes and fostering
services and other establishments run by the Statesa particular focus on
oversight by the various Education Committees betw®960 and 1995, by
the various Health and Social Services Committest@/den 1996 and 2005,
and by ministerial government from 2006 to the entrday.

Examine the political and societal environmaurirty the period under review
and its effect on the oversight of children’s homfestering services and
other establishments run by the States, on thertregoor non-reporting of
abuse within or outside such organisations, orréeponse to those reports of
abuse by all agencies and by the public, on thateaépolice and any other
investigations, and on the eventual outcomes.

Establish a chronology of significant changesthiidcare practice and policy
during the period under review, with referencedosdy and the UK in order
to identify the social and professional norms unddiich the services in
Jersey operated throughout the period under review.

Take into account the independent investigatimmd reports conducted in
response to the concerns raised in 2007, and &warg information that has
come to light during the development and progressidhe Redress Scheme.

Consider the experiences of those witnesses suffered abuse or believe
that they suffered abuse, and hear from staff wbhdked in these services,
together with any other relevant witnesses. It wal for the Committee to
determine, by balancing the interests of justiog e public interest against
the presumption of openness, whether, and to wkiahg all or any of the

evidence given to it should be given in privatee Bommittee, in accordance
with Standing Order 147(2), will have the power donduct hearings in

private if the Chairman and members consider thisetappropriate.

Identify how and by what means concerns abouselwere raised and how,
and to whom, they were reported. Establish whetlistems existed to allow
children and others to raise concerns and safeghaidwellbeing, whether

these systems were adequate, and any failingshtmby
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9.

10.

11.

12.

13.

14.

15.

Review the actions of the agencies of the gowent, the justice system and
politicians during the period under review, in parfar when concerns came
to light about child abuse and establish whatnif, dessons are to be learned.

Consider how the Education and Health and S&eavices Departments
dealt with concerns about alleged abuse, whatrattiey took, whether these
actions were in line with the policies and proceduof the day, and whether
those policies and procedures were adequate.

Establish whether, where abuse was suspectedias reported to the
appropriate bodies, including the States of JeRelce; what action was
taken by persons or entities including the polar& whether this was in line
with policies and procedures of the day and whethese policies and
procedures were adequate.

Determine whether the concerns in 2007 weffecaiit to justify the States of
Jersey Police setting in train ‘Operation Rectangle

Establish the process by which files were sttbohiby the States of Jersey
Police to the prosecuting authorities for consitiena and the process by
which the prosecution authorities decided whethg@rasecution should be
brought and establish whether or not that process —

. enabled those responsible for so deciding to takeofessional and
impartial approach;

. was free from any political influence or interfece at any level.

If, for these purposes, or as a result of evidegieen under paragraph 7, in
the opinion of the Chairman of the Committee, itwdobe of assistance that
one or more of the prosecution files underpinning prosecution decision
should be examined, those files shall be examiyemhtindependent expert or
experts in criminal law from outside Jersey, apfeairby the Committee, who
shall prepare a confidential report to the Comrmaittmaintaining the

anonymity of witnesses and persons against whosatioms are made. Any
such expert or experts shall ensure that theyuliseihformed of the relevant

Jersey law at the material time, and shall caryamy such review on the
basis of the reasonableness of the decision irtiqnéas all the circumstances.

Set out what lessons can be learned for themusystem of residential and
foster care services in Jersey.

Report on any other issues arising during tilqgity considered to be relevant
to the past safety of children in residential oristém care and other
establishments run by the States, and whether tbsses affect the safety of
children in the future.
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APPENDIX 2

5 December 2012
Dear Chief Minister,

A number of stakeholders met recently and haveegigi@ send the following letter to

you concerning mainly the Terms of Reference of @loenmittee of Inquiry, as put

forward in the Council of Ministers’ P118/2012, haiso the arrangements for the
Inquiry.

We put it to you that the wording of the proposestiis of Reference is in some
places unclear or lacking in precision, in othéis Unacceptable. Vital issues of great
public concern have been omitted which were indude the Verita Terms of
Reference, which you say “have been used as tmalébion for Terms of Reference”
(P118/2012, page 5). Verita's Terms of Referenddlsivnot perfect, at least tried to
cover all the relevant areas.

If this Committee of Inquiry is to satisfy the ditestakeholders, the Jersey public and
the wider world, and if it is to achieve its godlsen it musbe _comprehensivas well

as thorough and transparent. We have found thaifémmns of Reference exclude
some important matters, in particular, the follogvin

a) The conduct of the Police investigation, the eveatsund the
handover from one investigation team to anothes, dhspension of
Police chief Graham Power, and the impact thesehamitcomes;

b) The political and societal framework and environinand how this
may have affected the reporting of abuse, the trgagson itself and
the outcomes.

This Committee of Inquiry must put ahe relevant issues to bed, otherwise what is
the point? We seek transparency and openness.|éaaers, staff at all levels, States
members, concerned citizens, expect no less, athé IEOM thinks that these issues
can be somehow confined to Jersey, somehow “mahagmuehow swept under the
carpet, then they are sorely mistaken.

Here are two reminders of the fundamentals:

“The purpose of the inquiry is to establish thet§ado provide learning, to enable
reconciliation and resolution, to rebuild public mfidence and trust, to hold to
account and to demonstrate transparency of govenhimethe inquiry examining this
matter on behalf of the States of Jersey”

Verita report, cited on page 27 of P118/2012

“There will be no cover-up”

Frank Walker, Chief Minister, clip cited on BBC TSbuth West, The Politics Show,
02/03/08
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The changes we are putting forward in the Appendithis letter to the TOR make
them clearer, more precise and more comprehendieebelieve that these changes
are necessary to meet all the aims of the Committdequiry, as set out by Verita,
namely:

to understand what really happened to children dafer by the States and
private foster care systems

to set this information in context

to understand what went wrong, what was done attithe and who was
accountable

to ensure that current and future services are aged so that children are
protected

to ensure trust in children’s services and the &tasupervision of them
ensure the reputation of Jersey with respect twdare
(Verita cited in P118, page 14/15, abridged)

The Committee of Inquiry must establish the trubowt every aspect and should
resolve all the issues. Otherwise the questionigibtic child abuse will come back
and back and back again to haunt us,

Do you agree to co-operate with us, as stakeholdehgese matters?

Given the time critical nature of these amendments request a meeting with you
before the end Monday $@ecember 2012. This will allow States members time
consider lodging Amendments of their own, if theyvdsh, so any re-drafting has to
be published before the Christmas break.

We would point out that it is by far preferable the COM to bring these revisions
than for them to be brought by backbenchers. Itldvehow to islanders and the world
at large a clear desire to tackle this issue hegdm“leave no stone unturned” in
Frank Walker’'s phrase and to get to the bottom b&thappened and how it could
have happened.

Only then will this Committee of Inquiry have thendidence of the stakeholders,
concerned citizens, the general public and the wwiaeld.

Signed

F.J. (Bob) Hill, BEM

Carrie Modral, Jersey Care Leavers Association
Daniel Wimberley

Deputy Mike Higgins

Deputy Shona Pitman

Deputy Trevor Pitman,

Deputy Montfort Tadier,
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APPENDIX

(Note that the full text of all amended paragraph3erms of reference are listed in
the Endnotes)

PROPOSED CHANGE TO THE PROPOSITION AND PROPOSED NEBRMS
OF REFERENCE

A

To paragraph c) of the Proposition, ADD the wor@&ho will involve key
stakeholders, including, at the least, victims andtaff”*

A promise was made by the former Chief Ministeiirteolve the Care Leavers, the
former Deputy of St Martin, Deputy Tadier and Sendte Gresley in drafting the
COI's TOR. That promise has not been kept. If tiidl G to have any credibility it is
imperative that its selection process is transgat@iven the broken promise, it is
proposed that at least one of the aforesaid péspholved in the selection or at least
oversight of the appointment process.

B
ADD NEW TERM OF REFERENCE

i. “Examine the conduct of Operation Rectangle, inclughg, but not limited
to, the following issues: whether the decision teesthe operation in train
was justified, how the changeover of leadership wdsandled, the decision
to close the inquiry and whether it was closed preaturely, and whether,
at any stage, outcomes were adversely affected”

For some reason Verita’'s Term of Referentetermine whether the concerns in
2007 were sufficient to justify the States of Jemelice setting in train Operation
Rectangl¢ was omitted by the Council of Ministers. Howewhis matter is of grave
public concern, as are all the other matters meatio

C
ADD NEW TERM OF REFERENCE
“Examine the political and societal environment duing the period under review

and its effect on the oversight of children’s homedostering services and other
establishments run by the States or by voluntary aganisations, on the reporting

! Paragraph c) would then read: “to agree thmCthairman should be selected by a Panel

comprising the Greffier of the States and 2 indejean persons from the United Kingdom,
with the selection process being overseen by trseyé\ppointments Commission, who will
involve key stakeholders

2 “Examine the conduct of Operation Rectangleliding, but not limited to, the following
issues: whether the decision to set the operatitrain was justified, how the changeover of
leadership was handled, the decision to closentipgiy and whether it was closed
prematurely, and whether, at any stage, outcomes adbversely affected.”
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or non-reporting of abuse within or outside such oganisations, on the response to
those reports of abuse by all agencies and by theilgic, on the eventual police
and any other investigations, and on the eventualutcomes.” *

The overall political and societal environment isacly a factor determining the
extent of abuse, how long it goes on for, and hotreached it becomes. This Term of
Reference (or something which covers the same g)asrESSENTIAL if we are to
find out the truth and if we are to be succesgiuthie key aim of ensuring that this
history is never repeated.

D
ADD NEW TERM OF REFERENCE

“Review the actions of agencies of the governmenthe justice system and
politicians during the period under review, in particular when concerns came to
light about child abuse and establish what, if anylessons there are to be
learned” *

This is a more explicit, precise and inclusive i@rof Verita's Term of Reference,
which was: Review what actions the government took when coaaame to light in
2008 and what, if any, lessons there are to benkedlt This TOR was omitted by the
Council of Ministers.

Clearly this Term of Reference of Verita's, as dddphere, is necessary to fulfil the
purpose of the inquiry as stated by Verita and eghat this letter on page 1

REVISIONS TO TERMS OF REFERENCE
Terms of Reference 1
” 5

ADD “in the period under review, that is the

This makes some subsequent Terms of Reference éagibrase, as they need only
refer to “the period under review”

¥ NEW TERM OF REFERENCE: “Examine the politicaldasocietal environment during the
period under review and its effect on the oversatthildren’s homes, fostering services and
other establishments run by the States or by vatyrdrganisations, on the reporting or non-
reporting of abuse within or outside such orgaiosat on the response to those reports of
abuse by all agencies and by the public, on thateaépolice and any other investigations,
and on the eventual outcomes.”

* NEW TERM OF REFERENCE “Review the actions oéagjes of the government, the
justice system and politicians during the periodanreview, in particular when concerns
came to light about child abuse and establish whaty, lessons there are to be learned”
® TOR 1 would now read: “Establish the type aatlre of children’s homes and fostering
services in the period under review, that is, tbstjvar period, with a particular focus on the
period after 1960. Consider (in general terms) efijdren were placed and maintained in
these services.”
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Terms of Reference 2

ADD *“in the period under review’ and ADD “and consider whether these aspects
of Jersey’s children’s homes were adequdte

It is clear to us that the adequamdfythe arrangements is as important as definingtwh
those arrangements were.

ADD “and any other establishments, whether States-run aroluntary”

This addition corrects an obvious oversight. Cleather establishments where abuse
took place cannot be excludéd

Terms of Reference 3
ADD “in the period under review’ and ADD “with a particular focus on”
This is tidying up.

ADD *“and other’ and “and other establishments run by the States or by
voluntary organisations” ’

This addition corrects an obvious oversight. Cleather establishments where abuse
took place cannot be excluded

Terms of Reference 4

REPLACE ‘during this period” WITH “ during the period under review’

AND ADD *“and the professional norms ®

What is codified as best practice or “professionatms” are the standards which
apply to the State acting as guardian of LookeerAtthildren. These may differ from

“social norms” — the standards which different grein society feel it is right to apply
in their own homes.

® TOR 2 would now read: “Determine the organisatincluding recruitment and

supervision of staff), management, governance atidre of children’s homes and any other
establishments, whether States-run or voluntatiiérperiod under review and consider
whether these aspects of those establishmentsaderpiate”

" TOR 3 would now read: “Examine the politicatiasther oversight of children’s homes and
fostering services and other establishments ruhéystates or by voluntary organisations, in
the period under review with a particular focustlom various Education Committees between
1960 and 1995, on the various Health and Sociali@sr Committees between 1996 and 2005,
and by ministerial government from 2006 to the entday.

8 TOR 4 would now read: “Establish a chronolo@gignificant changes in childcare practice
and policy during the period under review, withemeince to Jersey and the UK in order to
identify the social norms and the professional roumder which the services in Jersey
operated throughout the period under review.
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Terms of Reference 5

REPLACE “Take into account” withConsider and appraisé

There seems to us to be no good reason for weaktmrwording in this way.
REPLACE “the independent investigations and repoMdTH “the range of
investigations and reviews that have been undertakeover the last 20-30 years

with a particular focus on thosé °

Restricting the reports considered to 2007 onwadmjustifiable considering what
the period under review of this Committee of Ingactually is.

Terms of Reference 6 Agreed

Terms of Reference 7

ADD “whether these systems were adequate, and any fagmthey had *°
See comment on Terms of Reference 9

Terms of Reference 8

ADD “and whether those policies and procedures were adeate.” **
See comment on Terms of Reference 9

Terms of Reference 9

» 12

ADD “and whether those policies and procedures were adeafe.

In Terms of Reference 7, 8 and 9 the adequédlye arrangements plainly needs to be
assessed.

® TOR 5 would now read: “Consider and appraigeréinge of investigations and reviews that

have been undertaken over the last 20-30 ye#insa particular focus on those investigations
and reports conducted in response to the conceisedrin 2007 and any relevant information
that has come to light during the development angnession of the Redress Scheme.”

19 TOR 7 would now read: “Identify how and by wina¢ans concerns about abuse were
raised and how, and to whom, they were reportehbiish whether systems existed to allow
children and others to raise concerns and safedhaitdwellbeing, whether these systems
were adequate, and any failings they had.

" TOR 8 would now read: “Consider how the Eduwmatind Health and Social Services
Departments dealt with concerns about alleged alwtsst action they took, whether these
actions were in line with the policies and procedgunf the day and whether those policies and
procedures were adequate.”

12 TOR 9 would now read: “Establish whether, vehabuse was suspected, it was reported
to the appropriate bodies including the Stateeofely Police; and what action was taken by
persons or entities, and whether this was in lifte policies and procedures of the day and
whether those policies and procedures were adetjuate
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Terms of Reference 10

REPLACE EXISTING WITH

“Establish the process by which files were submittk by the States of Jersey
Police to the prosecution authorities; and examine/hether those responsible for
deciding on which cases to prosecute took a consist and impartial approach
which was free from political influence or any othe interference of any kind.”

This TOR needs to focus on what actually happersediell as the process within
which decisions were taken. We have taken Verith@$oundation of this TOR.

In the last phrase we feel the original is ambigueuhat is the “interference” could
be construed as only “political interference” wreer¢here may be other kinds.

We have removed the final paragraph. We feel thi hot within the remit of a
Public Inquiry to adjudicate on individual caseger by arranging for independent
legal reviews of cases. It is, however, within thebper remit to say: “hey, given the
evidence we have heard, there is a need for thihaircase or set of cases to be
reviewed/re-opened.”

Terms of Reference 11 Agreed

Terms of Reference 12

ADD “and how these issues affect their safety into thattire”

Omitting this must have been an oversight. Anyeskelping to prevent this abuse
happening again is relevant.

DELETE “The Inquiry should make full use of all vkaronducted since 2007

This is tidying up, as this repeats Terms of Refeees

13" TOR 12 would now read: “Report on any othsués arising during the Inquiry

considered to be relevant to the past safety ¢ in residential or foster care, and other
establishments run by the States or by voluntaggmisations, and how these issues affect
their safety into the future”
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APPENDIX 3

VERITA

IMPROVEMENT THROUGH INVESTIGATION

Senator lan Gorst

Chief Minister

States of Jersey

Cyril Le Marguand House
PO Box 140

5t Helier

Jersey

JE4 BQT

7 January 2013

Frivate and confidential

Dear Chief Minister

Commitfee of Inguiry: Historical Child Abuse - comments on proposed amendments to
the terms of reference

Thank you for your email of 18 December 2012 asking for my comments on the suggested
amendments to both the proposition and the terms of reference for the Committee of
Inguiry: Historical Child Abuse (Col).

My colleague, Jess Martin and | have carried out the review you requested and it may be
helpful if | explain how we have undertaken the work and the principles we have borne in
mind.

As you kmow, Patricia Wright and | used our 21 meetings held on the island during
teptember 2011 to inform the development of our terms of reference as set out in our
report to the Council of Ministers. The meeting notes are our primary record of what we
were told. Jess and | have therefore gone back to these in developing our advice to you.
‘We have re-read our advisory report to the Council of Ministers of Hovember 2011,

‘We have also taken account of other general points in offering our comments, including:

« The primary purpose of the Col is to inguire intoe historical child abuse in State and
other institutions

» The Col needs a broad measure of support from across the community in order to
achieve its aims

53 FAITH STREET = LONDON W1D 45N
WWNWVERITANET
Telephone 020 7494 S670 « Fax 020 7734 5325 « Email enguiries@verita, not
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« Politicians need to decide the scope and nature of the inguiry including whether
seemingly contentious matters are included in the terms of reference

&« The chair and the panel once appointed will interpret the terms of reference (and
individual limbs) in their own way

I will set out owr wiew of the suggested chaniges sent to you by Deputy Tadier on 17
December 2012, | will fellow the order as set out in the appendix to his email.

Amendment to the proposition
Point A

Our report suggested that care leavers and other stakeholders are involved in the
recruitment of the chair and that the recruitment is conducted in a transparent manner.
The intent behind the proposal made in point A is therefore consistent with our original
report albeit we did mot specify how care leavers and stakeholders should be involved.
The precise wording suggested in the amendment could cause some difficulty for the
appointment process as it does not clearty state who the stakeholders are and it is not
clear how their involvement would interact with the recruttment process run by the
Greffier and overseen by the Jersey Appointments Commission. We suggest that these two
tssues be clarified in the wording of the amendment.

New terms of reference
Point B

In our terms of reference we suggest the following wording: “Defermine whether the
concerns in 2007 were sufficient to justify the States of Jersey Police setting in train
Dperation Rectangle”. The amendment suggested in Point B widens the scope of our
original wording to the management of Operation Rectangle, decisions about changes to
the leadership and management of 50JP and the guestion of whether those decisions
affected the ocutcome of the police investigation. Introducing these additional matters
extends the purpose and workload of the Col beyond historical child abuse in State and
other institutions. It may also impact on the selection of the chair and panel members as
the skills and experience reguired to examine the management of a police operation could
be different from those required to review historical child abuse.

Our September 2011 meeting notes show a range of opintons about the extent to which
Operation Rectangle and decisions about the change of leadership should be examined by
the inguiry. In our view there was certainly no clear consensus and we therefore
espressed the matter in a bmited way. However these wider questions are evidently a
cancern to some in the community and we suggest that you may wish to discuss this point
with Deputy Tadier and colleagues. One option may be to commission a separate
investigation into the management of COperation Rectangle which runs in parallel to the
Cal. We would nevertheless stress that it is not our role to comment on the political
desirabitity or otherwise of doing this.
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Point C

Our impression is that the purpose of this new limb is to invite the panel to consider the
affect of political and societal features of Jersey life on the matter of abuse. The chair
and panel will want to put events in a broader context and should be encouraged to do so.
‘When we visited the Jersey Archive in September 2011 we discussed with Linda Romeril
the range of information including social histories and policy documents that were
available to enable them do this. In short, we support the intention behind the new limb
and made reference to social norms in the third limb of our original terms of reference.
That said, it is a lengthy addition to the terms of reference and perhaps it could be
simplified without losing its meaning.

Point D

This 1s a more elaborate and specific wording of our original limb. Including it would be
consistent with the findings of our visit albeit we were suggesting the period from 2008.
‘We therefore suggest that this new limb is included.

Revisions of existing terms of reference

ToR 1

‘We suggest this amendment is accepted on the basis that the rewording is for clarification
only and does not affect the meaning of the term.

ToR 2

We suggest these amendments are accepted as they are in keeping with the purpose of
the Col.

ToR 3

‘We suggest these amendments are accepted as they are in keeping with the purpose of
the Col.

TaoR 4

‘We suggest these amendments are accepted as they are in keeping with the purpose of
the Col.
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ToR 5

‘We suggest that the amendment of the wording from “take into account™ to “consider and
appraise” is accepted. This alteration is consistent with our terms of reference.

On the face of it, the suggestion that the terms of reference should be amended so that
the inguiry considers and appraises all investigations and reviews in the last 20-30 vears
appears to invite the panel to conduct considerable additional work. However our view is
that the panel would, regardless, be likely to ask for and consider all relevant reviews in
the course of the inguiry. The addition of the dates will simply ensure that they do so.

ToR 6

Ho change suggested.

ToR 7

‘We suggest this amendment is accepted as it is in keeping with the purpose of the Cal.

ToR 8

‘We suggest this amendment is accepted as it is in keeping with the purpose of the Cal.

ToR 9

‘We suggest this amendment is accepted as it is in keeping with the purpose of the Cal.

ToR 10

The amended limb places more emphasis on the actions of individuals as distinct from
matters to do with process. This wording is consistent with our terms of reference and we
suggest that it is accepted.

The amendment alse removes the section of the limb that suggests that the Col should
appoint independent experts to review and report on individual prosecution files where
they feel further review is needed. We advise that the amendment is discussed with
Deputy Tadier and colleagues and HM Attorney-General.

TaoR 11

Ho change suggested.
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ToR 12

We suggest this amendment is accepted as it is in keeping with the purpose of the Col.

Summary comment

In summary, we think many of the suggested changes can be accommodated i you are
minded to make amendments to the Council of Minister’s proposition and terms of
reference. We strongly recommend that Point B (page one of this letter) and TeoR 10
{immediately above) are discussed with Deputy Tadier and colleagues and, in the case of
Tok 10, HM Attorney General,

| hope that the above suggestions are helpful to you m considering the amendments
proposed by Deputy Tadier and colleagues, | would be happy to discuss any of the above
points ar suggestions should you require any further advice. | am happy to attend a
meeting if that would be helpful.

fours sincerely

" Maksd—

i

Ed Marsden
Managing partner
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APPENDIX 4

AFENDIXN A
Terms of Reference
The Committes of Inguiry (“the Commnuitte=™) is asked to dothe following -
I. Esmablizh the type and nanmre of children’s homes and fostering services in Jersey in the

s
under review, that is the post-war period, with a particular focus on the period after 1960
Consider (in gensral term:) why children were placed and maindained in these services.

=

Diztermine the organization (incfuding recruitment and supervision of saff) manapement,
zovarmance and culrars of chidran’s MEWMWM

establishments were ademate

3. Examine the political gpg ofher oversizht of children’s homes and fostering servi
establishments man by the Semtes with a paicular focos on oversight by the varous Educaton
Committees between 1950 and 1993, by the vasious Health and: Social Services Commitiess
Detween 1904 and 2005, and by ministerial government from 2006 to the cument day.

ﬂm 52 120ams of ahuse 1:f', all aeenc‘es md h'.' r]1.e E'Jblzh oo dse emmu] palicz and any ather

imvestizations, and on the eventual outcomes.

wh

Esuablish a chronelogy of significant changes in childcare practice and policy dunng jhe peniod

undsr renrew, with reference 1o Jersey and the UK m order to identify the sorial gpd professonal
noms under which the services in Jersev operated throughout the pered under review.

6. Take mto account the independent fmvestizations and reports conducted in response to the
concerns mised m 2007 and any relevant information that has come to lisht dunns the
development and progression of the Fadress Scheme

7. Comsider the swpeniences of those wimesses who suffered abuse or belisve that they suffered
abuse, apd hear fTom staf who worked in these services, together with any other relevant

wimesses. Tt will be, far the Commines to determine Gy lpcins EEWEE_ e

Zblic inperest against the opennes:
iven in gpgae. The Commities, i accordance 91@;5%“

evidance Eiver o it should be given
Order 147(2), will have the power to conduct bearmes in private if the Chairman and members
consider this to be approprate

5. Identify how and by what means concems about abuse were raiz=d and bow. and to whom. they
were reported Establish whether systems existed to allow children and others to mise concems
and safagmard their wellbeing, wliathar thase svetems ware adequare. and agv filinz: thev fad

o T 8 ol A a]A) i
1]1& t-mwd nnder review, m Dmlc.l.uax when CONCSTRS CAMe [0 Jﬂ][ at|m|.1 rJ'_L['. nb‘u:c— and

establish what, if any, Jscsons are to be leamed.

10, Cuniid.&r bow 1‘.11.r.l Education a.n.d Heu:h and: Social S-mi.v:ea Da;}mmt niea.".‘t w'uh concems

- = Dasbated: ta

| Dedeted: o =

" Dbt laluer botw o privay S

" Delete: i

.35 "mmu [—

L "I Dadwbid: & Conmritos of bujuiny

| Debeted: (b repstencs af

1. Establish whether, where abuse was suspected, it was reported fo the appropmate bodiss
inchuding the States of Jersey Police:, what action was taken by parsons of enfities inchiding the

police. and whather thiz was in line with policies and procadures of the day_and whather those
policies and proceduras wars adecquate
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13. Esublish the process by which fles weme submiited by the States of Jersey Police g ke

Drosecuting mufonites for consideration aud the process by which the prosecution authorifes . - Deleted: o i wbeibe ol |

dacided whether 3 prosscution should be brougl,aud siabloh Whether of ot B process = - - Delotads , woc il wit by he ]
| e axtherlion

- enabled those respansible for 50 deciding fo take a professional and impartial approacl, . . { Deletads o whah co o prssase ]

s T ]

wa3 free from any polifical influence or interference at any level.

Chaimman of the Committes, i d be of assidance that one or mare of the prosecution files L
underpinming any prosecution dedsion should be examined, those files shall be : Exammined by am - Deleted: & sy
independent or experts i criminal Jaw from outside Tersey. appointed by the Commiites.

who shall prepare a confidential repost to the Committes mainnining the anonvmity of wimeszes

and persons azainst who acoosations are made Any such expert or expents shall ensure thar they

are folly mformed of the relevant fersey law at the matenial tims, and shall camy out any such

review oo the basis of the ressenableness of the decision in question in all the drcumstances.

£_for thesa 523, or 35 3 Tesult of evidence ziven under 6, in the opinton of the . - Deleted:§ ]
]

I4. Set out what lassons can be lzamt for the current system of residential and foster care services in
Jersey.

15 Feport on ooy other issues ansing during the Inguiry considered to be relevant to the past safety

of children i esidential or foster cars Jud othal ssablluments Do by 1Re Stes, Q0 HRAEL . - - ] Deleted: Tie fnsuey sianid ke
s il 2l w-rlwnhuul-n.: sl i
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